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2016 WL 8677843 (W.D.N.Y.) (Trial Motion, Memorandum and Affidavit)
United States District Court, W.D. New York.

UNITED STATES OF AMERICA,
v.

Justin VAZQUEZ, Defendant.

No. 15-CR-156-G.
December 30, 2016.

Government's Response to Defendant's Motion in Limine to Exclude Dna Evidence

James P. Kennedy, Jr., Acting United States Attorney, Michael J. Adler, Assistant United States Attorney, United
States Attorney's Office, Western District of New York, 138 Delaware Avenue, Buffalo, NY 14202, 716/843-5857,
Michael.Adler@usdoj.gov.

THE UNITED STATES OF AMERICA, by and through its attorneys, James P. Kennedy, Jr., Acting United States
Attorney for the Western District of New York, Michael J. Adler, Assistant United States Attorney, of counsel, hereby
submits this response to the defendant's motion in limine to exclude DNA evidence. Dkt. 70 at 10. Specifically, the
defendant's motion seeks to preclude the introduction of DNA evidence in this case based upon the method used to
examine the evidence: “STRmix.” In the alternative, the defendant seeks a hearing pursuant to Daubert v. Merrell Dow

Pharmaceuticals, 509 U.S. 579 (1993). 1  The defendant's motion to preclude the DNA evidence in this case stems from
a misunderstanding of the nature of the DNA evidence itself, as well as from a misunderstanding of the flexible legal
standard promulgated under Daubert. For the reasons stated below, the defendant's motion should be denied, and no
Daubert hearing should be necessary.

I. RELEVANT LAW

Rule 702 of the Federal Rules of Evidence establishes the basis for admissibility of testimony by an expert witness. The
rule states:
A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form
of an opinion or otherwise if:

(a) the expert's scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence
or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the case.

Fed. R. Evid. 702. Notably, the phrase “general acceptance in the scientific community,” which is the applicable standard
of Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), is absent from this rule. As acknowledged by the Supreme Court
in Daubert v. Merrell Dow Pharm., Inc., Rule 702 superseded the Frye test. 509 U.S. 579, 587-89 (1993) (“That austere
standard, absent from, and incompatible with, the Federal Rules of Evidence, should not be applied in federal trials.”).
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In its place, Daubert found that Rule 702 established a more flexible test based on broad principles of relevance
and reliability. “The inquiry envisioned by Rule 702 is, we emphasize, a flexible one. Its overarching subject is
the scientific validity and thus the evidentiary relevance and reliability--of the principles that underlie a proposed
submission.” Daubert, 509 U.S. at 594-95. The Court emphasized that the appropriate mechanism for challenging “shaky
but admissible” scientific evidence remained the traditional methods of “vigorous cross-examination, presentation of
contrary evidence, and careful instruction on the burden of proof.” Id. at 596.

Nonetheless, in determining what is admissible under Rule 702, a court has a “gatekeeper role” by which “a court
must make a preliminary assessment of whether the reasoning or methodology y underlying the expert testimony is
scientifically valid and of whether that reasoning or methodology properly can be applied to the facts in issue.” United
States v. Pettway, No. 12-CR-103-S, 2016 WL 6134493, at *2 (W.D.N.Y. Oct. 21, 2016) (quoting Daubert at 592-93).
“When a district court conducts an extensive consideration of the expert's credentials and methods, and considers the
use of the . . . expert testimony in other cases, the court has effectively fulfilled its gatekeeping function under Daubert
and the formality of a separate hearing is not required.” United States v. Barnes, 411 F. App'x 365, 370 (2d Cir. 2011)
(internal citations omitted) (quoting United States v. Williams, 506 F.3d 151, 162 (2d Cir. 2007)).

Significantly, the advisory notes accompanying the 2000 amendments to rule 702 emphasize that “the rejection of expert
testimony is the exception rather than the rule.” Fed. R. Evid. 702 advisory committee's note.

II. ARGUMENT

The defendant does not dispute that DNA evidence has gained widespread recognition as a reliable area of expertise.
Nor does the defendant even dispute that the DNA evidence in this case is reliable. The defendant's dispute in the instant
case is merely with the use of the probabilistic genotyping software program utilized by the Erie County Central Police
Services Laboratory (hereinafter “CPS Lab”): STRmix.

Probabilistic software is a tool designed to assist in calculating a statistic where the testing of low quantity or quality
samples of DNA make it difficult for an analyst to attest to the probability that any one specific person contributed

to a sample. 2  STRmix is one of several options for probabilistic software. As explained in the attached affidavit of
Dr. John P. Simich, the director of the CPS Lab and the lab's former DNA technical leader, STRmix provides more
effective and accurate DNA interpretations for biological samples containing mixed DNA from more than one source
than procedures used in the past. But the traditional method of actually testing the DNA has not changed. See Exhibit A
(affidavit of Dr. Simich dated February 9, 2016 from the case People v. Jordan Hicks); Exhibit B (affidavit of Dr. Simich
dated October 7, 2016 from the case United States v. Kenneth Pettway).

The defendant's argument that the DNA evidence should not be admitted first stems from a misunderstanding of how
STRmix works. Indeed, the defendant has not even articulated what specific issue he believes exists with the software.
Instead, he has broadly stated that “there are problems with STRmix.” Dkt. 70 at para 59. The only specific issue raised
by the defendant is that “there is no way for laboratories to validate the results that are generated because the validation
parameters are propriety.” Dkt. 70 at para 61. This is simply not true. The defendant offers no scientific support for these
unfounded and speculative conclusions. Moreover, as Dr. Simich notes in his second affidavit, the STRmix software
developers have provided the software code to defense experts in other cases. Exhibit B at para. 16.

The CPS Lab has been conducting DNA testing and evaluation for 23 years. Exhibit A at para. 4. The CPS Lab has
continually been accredited during this time period. Exhibit A at para. 5. During this period of time, the CPS Lab
has adopted commercially produced kits and utilized different methods for DNA analysis. Exhibit A at paras. 7-8.
The general process used to obtain DNA data is “polymerase chain reaction” and “short tandem repeats” (PCR/STR).
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Exhibit A at para. 9. This method is widely accepted by national and international scientists to be reliable and accurate.
Exhibit A at para. 10.

The CPS Lab is currently utilizing probabilistic genotyping software called STRmix for the interpretation of a DNA
profile form an item of evidence. Exhibit A at para 13. STRmix utilizes the same PCR/STR biological process used
in the past. Exhibit A at para. 13. STRmix also includes a computer analysis of the data produced by the PCR/STR
process. Exhibit A at para. 15. After conducting an examination of over 90 peer-reviewed articles and conducting an
internal study, the CPS Lab submitted the STRmix kit for use in the laboratory. Exhibit A at paras. 20-25. The New
York State Commission of Forensic Sciences issued a binding resolution on May 29, 2015 approving the use of STRmix.
Exhibit A at para. 26. The method is recommended by ISFG (International Society for Forensic Genetics) and by
SWGDAM (Scientific Working Group on DNA Analysis Methods, better known by its acronym of SWGDAM, is
a group of approximately 50 scientists representing federal, state, and local forensic DNA laboratories in the United
States and Canada). Exhibit B at para. 17). This foundation is sufficient to establish that testimony regarding STRmix
is the “product of reliable principles and methods,” Fed. R. Evid. 702, and the defendant has offered no argument to
the contrary.

The defendant's argument that the DNA evidence should not be submitted also stems from a misunderstanding of the
law. The defendant's argument is incorrectly premised on the belief that “STRmix is a relatively new software, and
it is not generally accepted in the scientific community.” Dkt. 70 at para 60. This is simply not the applicable legal
standard. Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 587-89 (1993) (“That austere standard, absent from, and
incompatible with, the Federal Rules of Evidence, should not be applied in federal trials.”). The information provided
above, in conjunction with the attached affidavits of Dr. Simich at Exhibits A and B are more than sufficient to meet
the more flexible standard of Daubert and Fed. R. Evid. 702. United States v. Pettway, No. 12-CR-103-S, 2016 WL
6134493, at *2 (W.D.N.Y. Oct. 21, 2016) (quoting Daubert at 592-93) (“In its ‘gatekeeper role,’ a court must make ‘a
preliminary assessment of whether the reasoning or methodology underlying the [expert] testimony is scientifically valid
and of whether that reasoning or methodology properly can be applied to the facts in issue.’ ”). See also Fed. R. Evid.
702, advisory committee's note (“the rejection of expert testimony is the exception rather than the rule.”).

The defendant further cites to an unspecified New York State case in which a New York State Superior Court judge
held that the lack of internal validation precludes the admission of STRmix. New York State courts have continued to
apply Frye as the test for admissibility of scientific evidence. This alone would make this unspecified case distinguishable.
However, the basis for that court's decision, that being the lack of internal validation, also distinguishes it from the
instant matter. Dr. Simich's affidavits describe an exhaustive validation process. See Exhibits A and B. Dr. Simich also
makes clear that the 41 page Erie County Forensic Lab Internal Validation of the STRmix Report is available for the
Court. Exhibit A. at para 24. The finding of a judge under a different legal standard for a reason that has no bearing
on the instant case is unhelpful.

On the other hand, the Western District of New York has already addressed the admissibility of the STRmix method
of analysis. In United States v. Pettway, No. 12-CR-103-S, 2016 WL 6134493 (W.D.N.Y. Oct. 21, 2016), the defendant
moved the Court to preclude DNA evidence or, in the alternative, for a Daubert hearing. In that case, Senior U.S.
District Court Judge William M. Skretny held that “neither preclusion of the STRmix evidence nor a pretrial hearing
are warranted.” Id. at * 2. The Court welcomed the defense to address their concerns on cross-examination, but held
that nothing raised by the defense warranted preclusion. Moreover, other federal cases in the Western District of New
York have admitted testimony relating to STRmix without issue. In United States v. McQuiller, 15-CR-203, U.S. District
Court Judge Lawrence J. Vilardo presided over a trial in which STRmix testimony was admitted on January 22, 2016.
As such, there is ample legal precedent that this type of expert testimony has been admitted before this Court without
the need for a Daubert hearing. Consideration of these cases is sufficient for the Court to fulfill its “gatekeeping role.”
United States v. Barnes, 411 F. App'x 365, 370 (2d Cir. 2011) (quoting United States v. Williams, 506 F.3d 151, 162 (2d
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Cir. 2007) (“When a district court . . . considers the use of the . . . expert testimony in other cases, the court has effectively
fulfilled its gatekeeping function under Daubert and the formality of a separate hearing is not required.”).

In addition to these federal cases, numerous state courts have also admitted testimony relating to STRmix under both
Daubert and the more stringent Frye standard. See, e.g., People v. Wakefield, 47 Misc.3d 850 (N.Y. Sup. Ct. 2015)
(denying motion to preclude testimony derived from probabilistic software “TrueAllele” under Frye standard after
evaluation of acceptance of probabilistic analysis); People v. Muhammad, No. 14-65263-FC (MI 14th Cir. Ct., Muskegon
Co., December 15, 2015) (decision attached as Exhibit C) (holding, after testimony of Dr. Simich from CPS Lab, that
testimony regarding STRmix analysis was admissible based on extensive testing for validity and admissibility in multiple

states); People v. Bullard-Daniel, 54 Misc. 3d 177 (Niagara Co. Ct. 2016); 3  People v. Hicks, Nos. 00041-2015, 00003-2015
(N.Y. Sup. Ct., Erie Co., April 4, 2016) (decision attached as Exhibit D) (denying application for Frye hearing on
STRmix). The lone case cited by the defendant has already been addressed previously and is both factually distinguishable
and legally inapplicable.

CONCLUSION

The Government respectfully submits that the DNA evidence and testimony regarding STRmix is admissible. We further
submit that a Daubert hearing is not warranted and that this Court should deny the defendant's motion for preclusion
and/or a hearing.

DATED: Buffalo, New York, December 30, 2016.

JAMES P. KENNEDY, JR.

Acting United States Attorney

BY: s/MICHAEL J. ADLER

Assistant United States Attorney

United States Attorney's Office

Western District of New York

138 Delaware Avenue

Buffalo, NY 14202

716/843-5857

Michael.Adler@usdoj.gov

Footnotes
1 The defendant actually requests relief under Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). As addressed below, the

Supreme Court decision in Daubert found that Fed. R. Evid. 702 replaced the Frye rule as the test for admissibility of scientific
evidence in federal courts. As such, the government assumes that the defendant intended to request for a Daubert hearing.

2 Despite this being the initial purpose of STRmix, it should be noted that the samples in the instant case were substantial.
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3 It is notable that the defendant seeks to utilize Dr. Gary R. Skuse, Ph.D., as an expert in support of his motion. While he
may wish to call Dr. Skuse at trial, this does not bear on the admissibility of the government's expert testimony. However, it
is important to note that in his Bullard-Daniel decision, Judge Murphy explicitly held that “With all due respect to Dr. Skuse
and not in any way to denigrate the intelligence and experience that he so obviously possesses, this Court does not believe
that he can be can considered as an expert in the field of forensic DNA analysis in general or on the specific topic of the
scientific acceptance of probabilistic genotyping as utilized.” Bullard-Daniel, 54 Misc. 3d 177 at *7. Should the defendant seek
to proceed with Dr. Skuse as an expert witness at trial, the government intends to object to his testimony on the grounds that
the requisite foundation under Rule 702 cannot be established.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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